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\MONG THE RIGHTS connoted by the term Anglo-Saxon Civil Liberty 
none is more vital to our institutions than that which prohibits our national 
legislature from making any law ‘abridging the freedom of speech, or of 
the press.” This clause was not at first contained in the Constitution 
because the framers, and particularly Hamilton, thought it related to a 
matter regulated by common law and that the power to deal with it had 
not been delegated. But the demand of the State Conventions could not 
he resisted, and the provision became a part of the first of the ten 
Amendments. 

Many of the prohibitions of these Amendments, usually referred to 
as the Bill of Rights, have never been resorted to. They have stood as 
mute, if glorious, testimony of guaranties extorted by our race from. its 
rulers during centuries of contest and struggle; and they have served 
as a potential agency warning against encroachment by the State upon 
the rights of the individual. Thus, seldom has any attempt by any 
department of our national government been made to place a limit upon the 
freedom of oral or written expression. The first attempt, at a time 
of supposed national stress, led to the passage of the Sedition Law of 
1798, which, with the Alien Law, met such a storm of opposition as to 
lead to the disastrous defeat, indeed to the disintegration of the Federalist 
party. The agitation against these laws undoubtedly involved a warning 
against any imvasion of the right of free speech, Sut scrutiny of the 
proceedings of the State Legislatures of the several States, notably the 
extraordinary debate in the House of Delegates of Virginia; the able 
and exhaustive report to the House of Delegates of Virginia written by 
Mr. Madison, in reply to resolutions passed by the Legislatures of other 
States; the Kentucky resolutions of 1798 prepared by Mr. Jefferson, and 
other contemporary evidence, must convince the candid student of his- 
tory that the defeat and destruction of the Federalist: party were due, 
not so much to the contention that a violation of the First Amendment 
was threatened, as to the view, then regarded as of far greater import 
ance, that the States had not delegated to the Federal Government the 
power to legislate upon the subject at all. It was the first great political 
battle involving the question of impled powers. 

Since 1798, and until the passage of the [espionage Act of 1917, there 


‘Address by Mr. Henry W. Taft, of New York City, betore the New Jersey 
State Bar Association, July 17, 1921. 











220 rie NEW JERSEY LAW JOURNAL 


has been no Federal statute dealing anew with the general subject ot 
-editious utterances, and there have been in that period few if any deci 


sions by the Supreme Court of vital importance in cases in which the 


protection of the First Amendment has been invoked. And yet we have 
passed through the great crises caused by the War of r&12, the Mexican 
War, which evoked much just criticism of the government, the Civil 
War, in which it finally became necessary to resort to the dratt and 
there was much vocal “copperhead” sentiment, and the Spanish War. 
Phere have been virulent and unfounded attacks made upon the personal 
and political character of such great Presidents as Washington and [im- 
coln, and, in the heat of our frequently recurring Presidential elections, 
administrations have been subjected to eriticism, sometimes verging closely 
upon seditious libel. But at no time has a great constitutional struggle 
upon the subject of tree speech, like that caused in England by the Malkes 
case, agitated the American people. 
his is a remarkable evidence either of the efhieacy of the larst 
\mendment as a warning against undue aggression, or of the fact that 
the traditions of our race and the rules of common law were such that 
onstitutional protection Was Not mecessary. 
Bur itis now asserted that the [espionage Aet of 1917, as interpreted 
the Supreme Court, has permitted encroachments upon the right: of 
free speech, which are a menace to our liberties. ‘This discouraging con 
lusion is matmtained by a school of writers who build upon views ex 
pressed in dissenting opinions by [ustices Holmes and Brandeis. Peri 
licals and pubhetsts ot so-called liberal tendencies have sought to arouse 


interest wpon the subject. But, fortunately, practical statesmen 

vy do not seem to be apprehensive. When the same subject was 

ler discussion in £7G8 it attracted the attention and enlisted the services 
statesmen like Elannlton, Jetferson and Madison, and that re 

! e group of lawyers and legislators who then sat in the Virginia 
Hlouse of Delegates, the Legislatures of Pennsylvania, New York, Mas 


nd other States, and the Federal Congress; and, naturally, 
he debate was on a lotty plane. To-day, however, no such intense 
blie sentiment has been aroused. But the discussion has assumed the 
ifestation of impatience with our Courts which reminds 
-oiidees and dectsions. The advocacy of such views 
rity of intellectuals is sometimes potential in producing dis 
may do harm unless considered and fairly discussed, partic 

rly by responsible bodies of lawyers. 
embodied in the vreat charters of our Itberties have 
erted in connection with an actual incident in’ civil 


! or legal procedure. That was so, for instance, in the 

eo! the great writ of habeas corpus. Magna Charta and the Bill of 

hts did not spring into being full-panoplied and without antecedent 
(on the contrary they were the result of struggles, at long inter- 

ler varying circumstances, with the executive and legislative 

wer of the State. Their guaranties always related to actual and con- 
rete cases, and they were frequently occasioned by very homely and in- 
I] nportant episodes. When a right was secured, however, 

ere resulted not alone a high sounding phrase, calculated to inspire lofty 
nd patriotic sentiment, but the right asserted and the remedy guaranteed 
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acquired a vitality based on actual and frequently painful experience. — 
There was thus forthwith embodied a concept which needed no schoolman 
to explain to the people. Justice Hlolmes has very aptly said that “the 
provisions of the Con Hitution are not mathemati al formulas having their 
essence in their form; they are organic living institutions transplanted 
from fenglish sow. ‘Their significance as vital, not formal: it is to be 
eathered not simply by taking the words and a dictionary, but by con- 
sidering their origin and the line of their growth.” (Gompers v. U.S 
U.S. G04, Glo). 

Our Constitution was conceived in this practical spirit. It must be 
applied in the same spirit. The question whether it has been violated 
must be settled by visualizing a real controversy, tried out according to 
dime-honored methods of procedure. If we idealize such a right as the 
freedom of specch and apply an academic test to the verdict of a jury or 
a charge of a Court we may easily find material for discontent, and it wall 
he but one step further for an enthusiast or a theorist to conelude that 
the palladium of our liberties 1s imperiled. “Thus in the lbrams, Schaef- 
fer and Pierce cases, where the Supreme Court refused to set aside ver 
dicts of guilty for violations of the Insplonage Act, a Harvard Professor 
of Law charged the Supreme Court with being “careless in its safeguard 
ing of the fundamental human need of freedom of speech” and reached 
the despairing conclusion that the decisions reduced the “great principle 
behind” the First Amendment “almost to a pious hope.” This attitude of 
mind has led this same author to make an extended adverse criticism 
of the decision of the Court in the -fbrams case, in a chapter? filled wath 
extraneous matter which would be inadmissible in any actual trial. But 
decisions upon violations of the Espionage Act must have applied to them 
the tests not different from those in cases having less historical signifi- 
cance. In the case of Schaeffer, mdicted tor a violation of the Espionage 
Yet. Justice Brandeis (Justice Holmes concurring) said that the decision 
of the majority of the Court subjected “to new perils the constitutional 


>? 


> 
“I 


berty of the press, already seriously curtailed in practice under powers 
assumed to have been conferred upon the postal authorities. Nor will 
his grave danger end with the passing of the War.” But Justice Clark, 
while he joimed in the dissent, expresscd what seems to me the more 
orrect view, that the decision did not involve “a great peril either to the 
maintenance of law and order and governmental authority on the one 
hand, or to the freedom of the press on the other.” 

The extreme contention of the present day eritics of the espionage 
\ct is that, since the common law doctrine of seditious libel, which con 
demns all writings tending to bring into contempt the Church, the State. 
the officers of government, or the administration of the law, has been 
prohibited by the First Amendment, it must likewise follow that a person 
cannot be condemned for the “bad intent” of a statement or a writing, 
except where there is an actual incitement to crime with a prospect of 
bem successful. 

This theory, it will be admitted, would go far toward depriving the 

‘Chapter TIL, entitled “A Contemporary State Trial” in “Freedom of Speech,” by 


Zechariah Chatee, Jr.. Professor of Law in Harvard University. 
"251 U. S. 406. 
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government of the power of self-protection in times of stress. It 
prosecution tor seditious libel were resorted to, as it has been in other 
countries, to sustain a dymasty or to prevent an impairment of the sanc 
tity of the divine right of kings, we will all agree that anything resembling 
a power to cause such a repression would be contrary to the spirit of our 


istitutions. Nor wall it be seriously contended that criticism or abuse 


ot even the President of the United States, falling short of what 
would justify a suit tor libel, could be penalized by Aet of Congress. But 
that the “bad intent” of a writing ts to be interred only from its contents, 
its tendeney to produce disorder or crime, or the violent overthrow of our 
voevernment, and from the clear and present danger that it will be suc 
cesstul, is the proposition that seems now to be maintained by some of 
those who are eriticizing the recent decisions of the Supreme Court on 
the kspionage Act. 
Phe case of Schenck vo The United States’ was decided in 1918 by 
a unanimous Court, Justice Holmes writing the opinion. ‘The prosecu- 
Hon was on an indictment for circulating a document, the clear purpose 
of which was to incite to a violation of the Conscription Act. But it was 
claimed that what was said was in important parts what had been said 
by well known public men, and the Court admitted that in “many places 
nd in ordinary times the detendants im saying all that was said in the 
ereular would have been within their constitutional rights. But the 
acter of every act depends upon the circumstances in which it is done. 
sf stringent protection of free speech would not protect a man in 


shouting fire inca theatre and causing a panic. It does not even 

PaHaNn from an injunction against uttering words that may have 

the effect of force. . .  . The question in every case is whether 

words used are used in such circumstances and are of such a nature 

~ to create a clear and present danger that they will bring about the 

Dstantive evils that Congress has a right to prevent. /t is a question 

a writy and deares When a nation is at war many things that might 

sand in time of peace will not be endured so long as men fight and 
Court could regard them as protected by any constitutional right.” 

ustice Holmes adds, and these words are to be remembered in con- 


nt dissent in the -fbrams and other lspionage 


statute of TOrz7 in Sec. 4 punishes conspiracies to obstruct as 

It the act, (speaking, or circulating a paper), 

y and the intent with which it is done are the same, we perceive 

round tor saying that success alone warrants making the act a crime.” 


neh case was followed by the Frohwerk case." where there 
nspiracy to violate the espionage Act in induc- 
tions a refusal to do military duty. Justice 


gy the opinion, said that the First Amendment “cannot have 
as not, intended to give immunity for every possible 

gulag He Ided 
hned chiefly to the decisions under Sections 3 and 4 of 


Censorship, or Exclusion trom the Mails, or with Inter- 
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“We venture to belheve that neither Hamilton nor Madison nor any 
other competent person, then or later, ever supposed that to make criminal 
the counselling of a murder within the jurisdiction of Congress would 
be an unconstitutional mterference with free speech.” 

The Debs case’ was a proseeution for an obstruction of the recruiting 
and enlistment service. Justice Holmes, writing the opinion of a unani- 
mous court, approved, at least by impheation, a charge to the jury that 
they could not find against the defendant “unless the words used had as 
their natural tendency and reasonably probable effect to obstruct the 
recruiting service, etce., and unless the defendant had the specitic imtent 
todo soin his mind.” — ft willbe observed that this charge does not require 
that the words shall be such ‘tas to ereate a clear and present danger” 
that they wll bring about the substantive evils aimed at. And if that 
were the requirement of the law in all cases, it would involve a degree of 
certitude and proximity which would probably rarely oceur, and which 
would be a test coming quite close to “saying that success alone war 
rants making the act a crime,” which the Court in the Schenck case said 


+ 


went too far. But the nature of the case does not require a rule ot 


causation more stringent than is usual in criminal trials. “To require, as 
in the Debs case, that an effect shall have a “natural tendency” and a 
“reasonably probable effect,” satisfies every requirement, and it is fair to 


assume that the Court intended by the phraseology used 11 ii case tO 
indicate, not a modification of the rule expressed in the Schenck case, but 
an interpretation of its unnecessarily emphatic and comprehensive 
language. 

| have devoted some attention to this subject because in the dissenting 
opmions of Justices Holmes and Brandeis, in some of the later cases, 
they seem to have assumed that the words “clear and present danger” 
were to be accepted as an unvarying formula for the guidance of Judges 
and juries. 


I now reach a consideration of the notable case of slhrairys vo Tonied 
States,” which has caused heated controversy. Justice Clark wrote the 
opinion of the Court, and Justice Brandeis a dissenting opinion in which 


Justice Holmes concurred. The defendants were charged with a con- 
spiracy to violate the provisions of the Espionage Act in uttering writ- 
tings which it was variously charged tended to incite resistance to the 
United States in time of war and the curtailment of the production ot 
ammunition and other things necessary to the prosecution of the war. 
The defendants were Russian citizens and avowed themselves to be revo 
lutionists in sympathy with the principles of the Russian revolution. The 
principal claim. made by them and the chief ground urged in the dts- 
senting opinion was that the primary purpose of the writings com 
plained of was to prevent an injury to the cause of the Russian revolution 
by the sending of American troops into Russia to fight the Bolshevists. 
and that any effect of the writings of the defendants in obstructing war 
measures against Germany were indirect, incidental and too remote t 
Justify an inference of criminal intent. But the question came betore 
the Court on a question of law, viz: “Whether there was sore evidence 

‘249 U. S. 211. 

"250 U. S. 616. 
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competent and substantial before the jury. fairly tending to sustain the 
verdict.” The consequences of this situation have sometimes been over- 
looked, although lawyers will recognize it as presenting a narrow field of 
inquiry tor an appellate court; and some of the most insistent erities 
have seemed to assume that, on the question of bad intent and probable 
effect, the case was thrown open to the Court for consideration as if it 
had the full power to consider facts from which divergent inferences 
could be drawn—in other words that they could usurp the function of 
the jury. 

To the claim that the defendants only intended to prevent injury to 
the Russian cause, the Court said: 

“Men must be held to have intended, and to be accountable for, the 
effects which their acts are likely to produce. l:ven if their primary 
purpose and intent was to aid the cause of the Russian Revolution, the 
plan of action which they adopted gpa: involved, before it could be 
realized, defeat of ng war program of the United States, for the obvious 
effect of this appeal, if it should become effective, as they hoped it might, 
would be to persuade rsons of character, such as those whom they ‘ccna 
ed themselves as addressing, not to aid government loans and not to work 
in ammunition factories, where their work would produce ‘bullets, bay- 
onets, cannon’ and other munitions of war, the use of which would cause 
the ‘murder’ of Germans and Russians.” 

Referring to another part of the circular, which states that America 
has betrayed the workers and that there should be a “yeneral strike” for 
an “open challenge only will let the government know that not only the 
Kussian worker fights for freedom, but also here in America lives the 
spirit of revolution,” the Court said that “the manifest purpose of such 
a publication was 7 create an — to defeat the war plans of the 
government of the United States, by bringing upon the country the pa- 
ralysis of a general strike, thereby arresting the produce tion of all munitions 
and other things esse ntial to the conduct of the war:” and, again, that 

“the plain purpose of their propaganda was to excite, at the supreme crisis 
it the war, disaffection, sedition, riots, and, as they hoped, revolution, in 
his country, for the purpose of embarrassing and, if possible, defeating 
he mulitary plans of the government in Europe. And the Court con- 
cluded that it was “clear not only that some evidence but that much 
persuasive evidence was before the jury tending to prove that the defen- 
dants were guilty.” 

Justice Holmes based his dissent upon the ground that the conduct 
of the defendant was not “with intent” to curtail production of munitions, 
efe., soas “to cripple or hinder the United States in the prosecution of 
the war,” because a man “does not do the act with intent to produce it 
unless the aim to produce it is the proximate motive of the specific act, 
alihouch there may be some deeper motive behind.” And then he lays 
down the “clear and imminent danger” rule formulated in his opinion in 
the Schenck case. 

The substanee of Justice Holmes’ contention was that the only 
object of the paper objected to was “to help Russia and stop American 
intervention there against the popular government—not to impede the 
United States in the war that it was carrying on. To say that two 
phrases taken literally might import a suggestion of conduct that would 
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have interference with the war as an indirect and probably undesired 
effect seems to me by no means enough to show an attempt to produce 
that effect.” But in the Debs ease, where bad intent was interred from a 
speech mainly dealing with socialism, Justice Holmes had said that “if a 
part of the manifest intent of the more general utterances was to en- 
courage those present to obstruct the recruiting service, and if in passages 
such encouragement was directly given, the immunity of the general theme 
may not be enough to protect the speech :” and he added that the evidence 
justified the conclusion that the bad intent existed. 

The primary and ostensible purpose of the paper complained of 
in the .Ibrams case was to oppose sending troops to Russia, but the sub 
stantial effect of it was to obstruct the prosecution of the war. If the 
rile of primary, and not secondary or consequential, intent should be ap- 
plied, as Judge Holmes urged that it should be, the ingenuity of persons 
disapproving the prosecution of the war and skilled in the modern art of 
subtle propaganda would be employed in devising mean, by which, while 
eeming to advocate by speech purposes not within the reach of the 
espionage Act, would have had the efficient result of obstructing the prose- 
cution of the war. The opinion of the majority of the Court is far more 
consonant with the ordinary rule applied in jury cases where questions of 
“proximity and degree” involving intent are under consideration. The rest 
of Justice Holmes’s opinion deals in an admirable way with the general 
subject of liberty of speech.” It has been much quoted, particularly by 
those who have eriticized the opinion of the majority of the Court. In my 
view it has very little to do with the question of mtent or the procedural 
situation which the Court had to deal with. It seems to have been evoked 


*“Persecution,” said Justice Holmes, “for the expression of opinions seems to 
me perfectly logical. Ii you have no doubt of your premises or your power and 
want a certain result with all your heart you naturally express your wishes in law 
and sweep away all opposition. To allow opposition by speech seems to indicate 
that you think the speech impotent, as when a man says he has squared the circle, 
or that you do not care whole-heartedly for the result, or that vou doubt either 
your power or your premises. But when men have realized that time has upset 
many fighting faiths, they may come to believe, even more than they believe the 
very foundations of their own conduct, that the ultimate good desired is better 
reached by free trade in ideas—-that the best test of truth is the power of the 
thought to get itself accepted in the competition of the market, and that truth 1s 
the only ground upon which their wishes safely can be carried out. That at any 
rate is the theory of our Constitution. It is an experiment, as all life is an experi- 
ment. very year it not every day we have to wager our salvation upon some 
prophecy based upon imperfect knowledge. While that experiment is part of our 
system | think that we should be eternally vigilant against attempts to check the 
expression of opinions that we loathe and believe to be fraught with death, unless 
they so imminently threaten immediate interference with the lawful and pressing 
purposes of the law that an immediate check is required to save the country. I 
wholly disagree with the argument of the Government that the First Amendment 
left the common law as to seditious libel in force. History seems to me against 
the notion. | had conceived that the United States through many years had shown 
its repentance for the Sedition Act of 1708, by repaying fines that it imposed. Only 
the emergency that makes it immediately dangerous to leave the correction of evil 
counsels to time warrants making any exception to the sweeping command, ‘Con- 
vress shall make no law abridging the freedom of speech.” Of course | am = speak- 
ing only of expression of opinion and exhortations, which were all that were ut- 
tered here, but | regret that [ cannot put into more impressive words my belief that 
in their conviction upon this indictment the defendants were deprived of their 
rights under the Constitution of the United States.” 
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by the revulsion of feeling caused by what the Justice regarded as an ex 
cessive sentence of twenty years imprisonment imposed on the defendant. 
But whatever the inspiration the result is a most cloguent statement of the 
principle underlying the doctrine of Freedom of Speech which may well 
take rank with the reasoning in “Millon Liberty” and Milton in the “Areo 
pagitica.” It contains the following aphoristic and much quoted sentence : 

“But when men have realized that time has upset many fightmy 
faiths, they may come to believe even more than they believe the very 
foundations of their own conduct that the ultimate good desired is better 
reached by free trade in ideas—that the best test of truth is the power 
of the thought to get itself accepted in the competition of the market, 
and that truth is the only ground upon which their wishes safely ean be 
carried out.” 

But, after we have emerged from the spell of patriotic emotion caused 
by Justice Holmes’ eloquent digression, it becomes necessary to renund 
ourselves again that the question before the Court was whether there was 
enough substantial evidence, even under Judge Holmes’ rule, to justify 
the trial Judge in submitting the case to the jury on the question of 
intent. 

The striking phraseology of that part of his opinion vindicating the 
wisdom of the doctrine of freedom of speech has diverted the attention of 
some of the most vigorous critics of the conclusion of the majority of 
the Court from the real question in the case. The chief among these 
eritics, Professor Chafee, has devoted forty pages of a book on “lree- 
dom of Sunagudl to a consideration of the question as to “how the lbrams 
trial and its outcome accord with au just administration of the criminal 
aw. PP 2 sweeping criticism of the attitude of the majority of the 
Court, he deplores the injustice to the defendants, but himself takes com- 
tort, and shen allays the tear which his criticism may have aroused in 
others, by the anti-climactice statement that the effect of the decision ‘‘on the 
ti conception of freedom of speech should be temporary in view of its 

meagre discussion of the subject and the enduring qualities of the reason- 

of Justice Holmes.” Why, then, we may ask, is it necessary to pour 
forth pages of irrelevant reasoning and denunciation whose principal 
tendency Is to Mmpair the contidence of the people in the highest ¢ ‘ourt of 


the land? If the trial Judge had in his discretion imposed a lighter sen- 
tence (with which the Supreme aaa had nothing to do), and Justice 
Hol mes had contented himself with discussing the question whether, un- 
der ae rule he himself announced in the Schenck, Frohwerk and Debs 
cases, the facts in the -lhramys case justified the submission of the case to 


the jury and had omitted his eloquent and inspiring, if irrelevant, dis- 
course on the Freedom of Speech, the Abrams case would probably not 
have assumed, as it has in the minds of some critics, the epochal import- 
ce of the Wilkes case 

The next case decided by the Supreme Court was Schaeffer v. United 
tates?” where the defendants were aceused of wilfully falsifying tele- 
graphic dispatches with the ultimate result and intent of hampering the 
United States in raising armies and conducting the War. Referring to the 
article on which the prosecution was based, Justice McKenna, delivering 
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the opinion of the Court, said that ‘its statements were deliberate and 
wilfully false, the purpose being to represent that the War was not de- 
manded by the people but was the result of the machinations of executive 
power, and thus to ATOUSE Tese ntment to it and what it would demand 
of ardor and effort.” Justices Holmes, Brandeis and Clark dissented. 
Justice Brandeis wrote a dissenting opimion, in which Holmes, J., con- 
curred. He refers to the “clear and present danger” test, and he con- 
cludes that the evidence did not justify the jury “acting in calmness” in 
finding “either that they [the acts] would obstruct, or that they would 
promote the success of the enemies of the United States.” On the con- 
trary, he thinks the jury “must have supposed it to be within their prov- 
ince to condemn men not merely for disloyal acts but for a disloyal heart ; 
provided only that the disloyal heart was evidenced by some utterance. 
To prosecute men for such publications reminds of the days when men 
were hanged tor constructive treason.” And he concludes that “convic- 
tions such as these, besides abridging freedom of speech, threaten free- 
dom of thought and of belief.” But the position already alluded to of 
Justice Clark (who believed that the jury had not been correctly in- 
structed) seems more consonant with the facts, that is, that the case 
involved no such serious consequences but was an ordinary case involving 
the question whether a jury could reasonably infer guilt. 

The case of Pierce v. The United States, decided in March, 1920, 
remains to be examined. The prosecution in this case grew out of the 
distribution in New York State by the defendants of a pamphlet called 
“The Price We Pay,” which was prepared by a Socialist organization in 
Chicago. The pamphlet was a “highly colored and sensational docu- 
ment,” picturing in lurid terms the horrors of war and in juxtaposi- 
tion making such statements as this: “Conscription is upon us; the draft 
law is a fact. Into your homes the recruiting officers are coming. They 
will take your sons of military age and impress them into the army.” And 
there are many statements of unquestioned fact, but coupled with dread- 
ful rhetorical pictures, referring to a “seething swamp of torn flesh and 
floating entrails” into which the conse ripted men will be plunged “‘scream- 
ing as they go.” And then there is the conclusion: “And _ still the re- 
cruiting officers will come; seizing age after age, mounting up to the elder 
ones and taking the younger ones as they grow to soldier size. 

The manhood of America gazes at that seething heaving swamp of bloody 
carrion in Europe, and says, ‘Must we—be that.” . . . You cannot 
avoid it; you are being dragged, whipped, lashed, hurled into it.” 

These statements introduced the conclusion that the realization of the 
awful predictions of the pamphlet could be avoided by establishing Social- 
ism: and the claim was made, as a similar claim was made in the -fbrams 
case, that that and not the obstruction of the prosecution of the War was 
the primary purpose of the pamphlet. But it was also shown that with 
some of the pamphlets there was also distributed a circular issued by the 
Socialist party in which it is stated: “This organization has opposed war 
and conscription. It is still opposed to war and conseription. 

Do you want to help in this struggle?” 


"eee 5. S.. 2m 
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Justice Pitney, writing the opinion of the Court,'* held that the de- 
fendants knowing the contents of the pamphlet were to have attributed 
to them an intent, and justified the conclusion that they attempted, “to 
bring about any and all such consequences as reason: thly might be antici 
pated trom its distribution,” and that “whether the printed words would 
in fact produce as a proximate result a material interference with the 
recruiting or enlistment service, or the operation or success of the forces of 
the United States, was a question for the jury to decide in view of all 
the circumstances of the time and considering the place and manner of 
distribution.” And in support of this conclusion the principle of the 
decision in the Schenck, Prohiverk and Debs cases was relied on. 

fo the argument so frequently made in [Espionage cases that the 
detendants said nothing new but only repeated comments upon matters of 
public concern, the Court said : 

“In etfect it would allow the professed advocate of disloyalty to 
scape responsibility for statements, however audaciously false, so long 
as he did but reiterate what had been said before; while his ignorant 
dupes, believing his statements and thereby persuaded to obsiruct the 
recruiting or enlistment service, would be punishable by fine or imprison- 
ment under the same section.” 

Justice Brandeis, in writing the dissenting opinion’ in which Justice 


“Traits (the pamphlet’s) probable effect was at all disputable, at least the jury 
tairly might believe that, under the circumstances existing, it would have a tendency 
suse insubordination, disloyalty, and retusal of duty in the military and naval 
es of the United States; that it amounted to an obstruction of the recruiting 
id listment service; and that it was intended to interfere with the success ot 
ur military and naval forces in the war in which the United States was then en- 
waged. Evidently it was intended, as the jury found, to interfere with the con- 
itment services; to cause men eligible for the service to evade 
t; to bring home to them, and especially to their parents, sisters, wives, and 


its, a sense of impending personal loss, calculated to discourage the young 

m entering the service; to arouse suspicion as to whether the chief law of 
Government was not more concerned in entoreing the strictness of mil- 

tary discipline than in protecting the people against improper speculation in their 
Lf supply: and to produce a belief that our participation in the War was the 
roduct rdid and sinister motives, rather than a design to protect the interests 


konor of the United States.” 
*°A verdict should have been directed for the defendants on these counts also 
he leafl was not distributed under such circumstances, nor was it of 
reate a clear and present danger of causing either insubordi- 
ny or refusal of duty in the military or naval forces. The 
! perhaps exagyerated pictures of the horrors of war. Its 


irgument to the caus t this war may appear to us shallow and grossly unfair. 
remer Hronoce S ome eemM Is W ‘ t} } . vil hy } 4 . aro “«] rill 
¥Y proj 1 may m to u orse than the evil which, it 1s argued, wi 
ved. Put the leaflet, far from counselling disobedience to law, 
pelessness of protest, under the existing system, pictures the irre- 


er of the military arm of the Government, and indicates that acquies- 
Insubordination, disloyalty, mutiny and refusal of duty in the 


litary or naval forces are very serious crimes. It is not conceivable that any man 
rdinary intelligence and normal judgment would be induced by anything in the 

t mmit them and thereby risk the severe punishment prescribed for such 
Certainly there was no clear and present danger that such would be the 

ilt. The leaflet was not even distributed among those in the military or the 
ibuted among civilians; and since the conviction on the 

handoned here by the Government, we have no occasion to 

ne leatlet might have discouraged voluntary enlistment or obedi- 


of the Selective Draft Act.’ 


vs 
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Holmes concurred, rested his conclusions largely upon a strict application 
of the “clear and present danger” rule of the Schenck case. As to the 
charge of conspiracy he held that there was no evidence of evil intent 
except in the pamphlet itself and that was insufficient to justify its sub- 
mission to the jury. Tle said it was “not conceivable that any man of 
ordinary intelligence and normal judgment would be induced by anything 
in the leaflet to commit them [i.e., crimes | and thereby risk the severe pun- 
ishment prescribed tor such offenses. Certainly there was no clear and 
present danver that such would be the result.” 

donot go into the detail of Justice Brandeis’ argument in support 
of hits coneluston It is only necessary to add that here, as in the 
Schaeffer case, the case presented a great variety of circumstances and the 
only question was whether they permitted divergent imferences which a 
jury should be permitted to pass upon. 

l have now concluded my examination of the leading decisions of 
the Supreme Court under Article 1, Sections 3 and 4 of the Inspronage 
Vet. Canat reasonably be said that they have tended to the disintegra- 
tion of one of the foundation stones of our constitutional structure? An 
answer to this question requires a survey of the circumstances under 
which the Tespronage Act was passed. 

The World War was fought under conditions never before par- 
alleled in history. The magnitude of military and naval operations re- 
quired the conscription of all the potential economic and industrial re- 
ources of this country. It soon became, or at least seemed, manifest that 
even if the man power of the nation could have been recruited by volun- 
tary enlistment, that method of creating an army could not successtully 
he adopted, and certamly not without impairing the efficiency of our indus- 
trial lite. It was just as important to maintain production at home as 
it was to supply men for the front. Out of this situation grew the draft 
under the Selective Service Law, under which the civilian population 
cooperated im selecting a great army from their own numbers and in 
their own localities, and with a minimum of impairment of the efficieney 
of essential industries. Never before in the history of warfare was a 
draft so scientifically conceived and so successfully carried through, But 
Ww required the cooperation of the great mass of our citizenry. And ob- 
truction, or even too freely expressed discouragement or disapproval, 
needed little to give it the aspect of interference with military preparations 
As Justice Tlolmes said of the cireulation of the paper in the Prohierh 
case, it might have been “in quarters where a little breath would be enough 
to kindle a flame.” 

Before we entered the War we had learned what an important part 
propaganda was playing in the great strugele to preserve modern civiliza 
tion, Germany especially had never ceased to rely upon it as one ot 
the most potent weapons behind the lines of their enemies. And one ot 
its most subtly dangerous features was a skillful camoutlage by which the 
real purpose of disloyal literature was so cloaked as to make it appear, 
as was attempted in the lbrams and Pierce cases, to have an innocent 
purpose. Thus Germany openly announced that “bribery of enemies’ 
subjects, acceptances of offers of treachery, utilization oft discontented 
elements in the population, support of pretenders and the like, are perms 
sible; indeed, international law is in no way opposed to the exploration 
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of the crimes of third parties.” (German War Book—Morgan Trans- 
lation, p. &5). 

In this country there were millions of American citizens of German 
and Austrian birth or descent, and before we entered the War many of 
these had evinced their sympathy with the cause of the Central powers. 
While the great body of these citizens remained loyal and contributed their 
full share to the success of our arms, there were some who remained at 
heart in sympathy with Germany, some who were apathetic, and some 
who were undoubtedly disloyal in thought and only lacked the opportunity 
to be disloyal in act. 

The Bolshevist propaganda was also constantly revealing itself and 
was resorted to as openly as personal safety would permit. Socialist 
on position to the War was more open and candid than German propa- 

ganda. In the lbrams case it was sought to show that the writings had 
no direct relation to our war with Germany. But at the time it was 
necessary to conserve all our national resources. And any impairment of 
the efficiency of our essential mmast ries by the introduction of Soviet 
principles or by general strikes, sabotage or other manifestations of dis- 
content, could hardly avoid the effect of interfering with our war activi- 
ties, and this was so obvious that an attribution of criminal intent required 
little additional evidence to support it. Such evidence was ample in the 
Abrams case. 

Probably never before have so many causes combined to justify this 
country in adopting temporary repressive measures. The few provisions 
of the Sedition Laws of 1798 which survived and the statute defining trea- 
son had served in previous emergencies the purpose of national self-pro- 
tection. But it soon became manifest that they were not adequate to pre- 
vent obstruction of the draft and the marshalling of our resources for 
the unprecedented struggle. Mr. O'Brian, the Special Assistant of the 
\trorney-General for war work, has said that we “had on our statute 
books almost no protection against hostile activities.” It was a clear case 
for the application of the principle, long ago stated by Madison, that it 1s 
‘vain to Oppose constitutional barriers to the impulse of self-preserva- 
tion.” And few now seriously doubt that in 1917 measures of national 
elf-preservation were necessary. No law of the kind was necessary in 
the Revolutionary War, the War of 1812, the Mexican War, the Civil 
\War or the Spanish War, because the conditions in this country, and the 
methods of warfare on either side, did not require it. But the necessity 
for the Espionage Act was soon shown by the number of cases that it 
hecame necessary to prosecute." 

It has been charged that in some of the earlier cases under the 
hspionage Act, incorrect rules were applied by trial Judges; that Circuit 
Courts of Appeals did not hew to the correct line of judicial interpretation ; 
that juries showed evidence of permitting patriotic emotion to influence 
thetr deliberations unduly, and that there was undue severity in imposing 
entences. Justice Holmes showed that the length of the sentence in the 
Abrams case was not absent from his mind when he was formulating 
the most frequently quoted portion of his dissenting opinion; and. the 

“Nearly 2,000 cases were commenced in 1918 and 1919, and up to June 30, 1919, 
according to the report of the Attorney-General, there had been nearly goo con- 
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sentence in that case certainly did not err on the side of excessive leniency. 
It may be the fact that in individual cases under the [espionage Act errors 
were made by trial Courts in instructing juries as to the nature and extent 
of the protection afforded by the First Amendment. But that should 
not be a source of discouragement to the lovers of liberty; for the sub- 
ject was to a great extent new to American jurisprudence, as, happily tor 
us, never before has an occasion arisen requiring our Courts to give so 
much attention to the subjeet. It is not strange if judges, though firm 
believers in the doctrine of freedom of speech in its historical and philo 
sophical aspect, should not always succeed in correctly formulating its 
limitations when applied to concrete instances. But | venture to think 
that, if occasion should again arise, the discussions in the recent decisions 
of the Supreme Court under the Espionage Act are landmarks im our 
Constitutional jurisprudence which will be found to define in a practical 
way the division line which must separate the freedom of speech pro- 
tected by the First Amendment and the licentiousness which may legally 
be prohibited by statute. 

To enter upon an examination of the proceedings in the lower Courts 
would extend this address beyond its suitable limits. Tf errors have been 
committed, or if through local conditions, or by reason of prejudice or 
passion, exact justice has not always been meted out, that is because 
our judicial system is a human institution and, therefore, not perfect. 
But if in extending to persons charged with crime the protection of the 
Constitution the Supreme Court has stood staunch, we need not fear for 
the safety of our hberties." 

Some of the comments upon the results in the Espionage cases reveal 
a lack of confidence in our judicial system. T append some of these 
criticisms in-a note.’® To mention them only because they tend to con- 


“John Lord O'Brian, Assistant Attorney-General, says: “In default of authori- 
tative decisions by the Supreme Court, with eighty-eight Federal districts, each 
equipped with a United States Attorney and at least one District Judge, and the 


great variety of conditions peculiar to the respective localities, it 1s only strange 
that there did not develop greater divergencies in the character of prosecutions as 
well as the character of the decisions by the lower Courts. . A review of 


the rulings of the Courts on questions of evidence and a serutiny of the charges to 
juries will show the future commentator that United States District Judges were 
keenly alive to this danger, (1. ¢.. that there should not be ‘fair and impartial 


trials’). They continually emphasized constitutional rights, gave great latitude to 
defendants’ proot and urged necessity for the dispassionate consideration of evi- 
dence. 2...) The ordinary procedure of our Courts functioned well. The efficacy 


of juries as triers of faet has been once more demonstrated in a convinemge man- 
ner, and the highest praise is not too much for the Federal Judiciary who, with 
only a few exceptions, taking a broad view of the necessities of the country, still 
maintained the American tradition of fairness and went to extremes in enforcing 
consideration of the constitutional guarantees.” (Address before the New York 
State Bar Association, Vol. gz, of the Annual Reports). 

“Thus it is said that in time of war the protection of a jury trial is illusory. 
Professor Chafee is disturbed because Judge Clayton, a Judge of character and 
ability with a distinguished public career, was assigned to try the -fhrams case, al- 
though it was his first prominent case of the kind, while there were three other 
District Court Judges who had had “extensive experience in the difficulties of War 
levislation.” Furthermore, he thought the position of the defendants “could hardly 
be understood without some acquaintance with the immigrant population of a great 
city, some knowledge of the ardent thirst of the East Side Jew for the discussion 
of international affairs. Yet beeause the New York dockets were crowded the 








238 THE NEW JERSEY LAW JOURNAL 


firm what | have already said, that is that, after all, the questions arising 
under the espionage Act largely involve ordinary matters of judicial pro 
cedure, not vital questions of civil liberty. And the differences between 
the Justices of the Supreme Court, when analyzed, will be found to relate 
not to great questions of constitutional law, but to differiny ideas as to 
deductions from proven facts. 

Words that we regard as impious, disloyal, revolutionary or obscene, 
produce im most of us a natural, if temporary, reaction, m= which the 
remedy of repression first sugvesis itself. \Wedo not readily rely upon the 
unwisdom of applying the law of seditious libel under a form of govern 
ment like ours. We do not recesall the warning of the Hikes case, or the his 
tory of the constitutional struggles in england, by which freedom of speech 
became the heritage of our ancestors. Neither do the ancient lessons 
taught by the death of Socrates, or the unanswerable logic of Mill and 
Milton on freedom of opimien, occur to us. “The natural impulse is to 
adopt the simplest and quickest method of repression. Many intelligent 
persons who would indignantly deny that they would change the guaran- 
ties of our Bill of Rights are among the first to denounce seditious utter- 
ances and to favor laws to prevent them. This human tendency has led 
to persecutions of all kinds in the past. 

But atter centuries of experience we have worked out a practical 

Jution of the vexed question, and we now believe that, both as a mat- 
ter of inherent individual right and of political and social expediency, 
opinion and its free expression should not be restrained except so far as 
it may be necessary for the preservation of order and the protection of 
the State. [experience shows that error, if repressed, gains factitious 


strength. The repression confirms it in those who are forced to be silent, 
vhile those who could dispel it lack the opportunity. Justice [lolmes has 
used a striking figure on the subject when he said: 


vith etfervescing opinions, as with the not yet forgotten cham- 
agnes, the quickest way to let them get flat is to let them get exposed 
» the air.” 

We see in our political life repeated instances of the power of discus- 
ston to dispel error. To mention only one, we all remember the proposed 
recall of judges and decisions which was pressed with extraordinary 
earnestness and persistence. It was a fallacy affecting the proper func- 

n of the judiciary in our system which presented great danger to our 

ititions. The discussion which it excited resulted in the complete 
exposure to all of the fallaey on which it was founded; and its advo- 


a se OW: issigned to a judge who had tried no important Espionage 
t case, who was called in from a remote district where people were of one 
1 about the War. where the working class is more conspicuous for a sub- 

respect for law and order than for the criticism of high officials, 

kk ins are iree and Bolshevists unknown.” ‘This same critic con- 
hat if we are going to continue to “prosecute men for the bad political 
lency of their disloyal or anarchistic utterances,” that is, under the rule of pro- 


edure approved by the Supreme Court, it may be advisable to adopt the “wide 

licy’ of evidence in use in France, where parties and witnesses express 
11] comment was made with reference to the exclusion 
if testimony, which Professor Chafee admits was proper “in the absence of any 
established technique for political crimes in this country,” but that made it neces- 
ary for the Judge to have “pounded home” the proposition that the subject ex- 
luded had nothing to do with the case. 


nd unhindered.” Thi 
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cates were themselves persuaded of their error. If the agitation had been 
met with smug complacency, or by repression, it might have prevailed, or 
remained unsettled as a future menace. Discontent with our Courts will 
undoubtedly again arise in some other form—indeed, it has already arisen, 
as | have shown, on their treatment of the subject of free speech. The 
best way to mect it is to discuss it, to make opinion liquid as water, 
free as air, and not by repression to freeze opinion into prejudice. 

But my chief theme to-day is free speech in War time, especially 
bearing upon political rights in a representative democracy. The safety 
of such a State as ours rests in unrestrained discussion of any subject 
affecting it. But neither the State nor any public officer Is saerosanct, 
as they are in a monarchy where the permanency of the State depends in 
part on the sacred character of the sovereivn, and free eriticism easily 
becomes sedition. But in this country seditious libel has practically de- 
parted from cur jurisprudence. And the most valuable field for free 
speech is unrestrained discussion of public affairs and public men ; and 
so Jong as there is no violation of the law of libel, such discussion is with- 
out restriction. Tf this results in unfairness, in misrepresentation, im im 
temperate abuse, in glaring breaches of good taste and in other partisan 
excesses which our political contests evoke, we must depend upon time 
and discussion, working on the minds of the people finally aroused to 
exercise independent judgment, to allay animosities, to soften asperities, 
to condemn the intemperate, to discover the fundamental element of truth 
and finally to come to an approximately correct conclusion. 

With the complexities of our modern civilization increasing obstacles 
are placed in the way of the free play of public opinion. For illustra- 
tion | mention one of the obstacles | refer to. Mr. Cobb, the [editor of 
the New York World, in December, 1gig, said that there were 1,209 
private press agents engaged in business in New York, and he asserts 
that “many direct channels to news have been closed and the inforngation 
for the public is first filtered through publicity agents. The great cor- 
porations have them, the banks have them, the railroads have them, all 
the organizations of business and of social and political activity have 
them, and they are the media through which news comes. I-ven states- 
men have them.” And so in times of peace we must exercise patience, 
and try to believe that in the long run substantial error will be detected 
and truth and sanity will prevail. But during the late War patience was 
not always possible. The emergency did not permit delay. We could not 
depend upon time and free discussion to eliminate error and vindicate 
truth. We were engaged in the greatest struggle of our historv. We 
believed, rightly or wrongly, that our institutions and our liberties—vyes., 
modern civilization—were at stake. We had to have a gigantic army: 
we couldn't wait. We had to get it through the instrumentality of our 
present form of government; we couldn’t stop to examine the advantages 
of the Soviet plan, and, as a practical matter, mere discussion of that sub- 
ject tended to impair the efficiency of our essential industries and, there- 
fore, our fighting strength. It was too late to discuss the merits of the 
War. The die was cast. We had to fight, not discuss. And everyone 
realized that under the circumstances it would take little to “fan the 
flame” and produce indifference, inefficiency or disloyalty. 

Under such circumstances it would have been absurd to stop to hunt 








240 THE NEW JERSEY LAW JOURNAL 


out the ignorant foreigners among whom «lbrams distributed his mflam- 
matory circular and persuade each of them by reason that it was based 
on an economic fallacy ; or to correct mahetously falsified dispatches cal- 
culated to discourage our War operations; or to remove the impression 
of Pierce’s dreadtul circulars upon registrants. It beeame necessary, as 
one of the despairing critics has said, for the government to conseript 
public opinion, as it conscripted men and material. But) conseription 
in any sense of the word is no longer necessary. The technical comtinu- 
ance of a state of war affords litthe reason tor retainmy laws to prevent 
obstruction of the operations of our military forces or of our recruiting 
service. The retention of such laws may give comfort to some, and in 
the present situation they are perhaps innocuous, unless, indeed, it 1s sup- 
posed that they may be useful im combating Communistic movements 
iwainst our government. But, while it is true that Russian Bolshevism 
asserts that it cannot continue unless all the world is made Commounistic, 
and, if necess: Ty, by force, no hostile invasion is possible « except ly prop- 
avanda. Now that the War is over, however, and such props wanda cannot 
weaken our military resources, | believe that Communism can best) be 
fought by argument, and not by repression. It stands for a destruction 
of the SANCTIES of private contracts and of the principle ot tr ate pee 
erty; it conseripts labor so as to create a veritable condition of slavery 
and it abolishes the right of inheritance. [It suppresses in the individu: ul 
all desire throu gh initiative and thrift to improve his physical, mental or 
woral condition. If such doetrines as these are subjected to the test of 
tree discussion they cannot flourish in this country. What is needed 1 
dissemination of its literature showing the real nature of Bolshevism, 


nd a frank discussion which will enlighten the masses of our people 
. . . o . 

as to its real meaning. There may be discontent and occasional disorder, 

but it the American people will seriously concern themselves to combat 


such heresies, they not only will wither away, but we will have a most 

healthtul exhibition of the power of unrestrained discussion. 

jaintitf, a student motorman, operating a car making its 

rst trip in the morning, was injured in a collision with another car at 

he foot of a hill because applications of the air brake by himself and his 

instructor failed to check the car, though one stop had been made by the 
brake, he was not entitled to invoke the rule of res ipsa loquitur 


) raise an inference of the company’s negligent ignorance concerning the 
defect in the brake, and thus save his case for the jury—Memphis St. 
Co. v. Stockton, Tenn., 226 S. W. 187 


/° 


\Vhere a person who has been given the right to take land under will 
appraised valuation dies without having exercised the right, the right 


lost, and cannot be exercised by his personal representative or heirs on 


hich the will so expressly provides.—In re Ludwick’s Estate, Pa. 112 
Atl. 543 
Prohibition agents, holding a warrant to search for intoxicating li- 
lors, were eee to take a locked safe into their possession for a rea- 
able time until it could be ese where de ae lon tga the safe and 


refused ga it.—United States v. Metzger, U. S. D. C. 270 Fed. 291. 
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ILLEGAL PRACTICE OF LAW BY CORPORATIONS AND LAYMEN.’ 


| wish to call your attention to the danger that threatens the business 
of the lawyer of New Jersey from ‘Trust, Vithe, Building and other cor- 
porations, that are now reaching out in every direction to seize what they 
can. While we have on our statute books the law of 1913, which makes 
it a misdemeanor for anyone to practice law, except the duly heensed 
lawyer, yet little attention is being paid to the law by many organiza- 
tions, and some of the more powerful Tithe and Trust Companies openly 
state that any business brought to them must be handled only by counsel 
of their own appointment. [challenge this position as not only unlawful 
but highly antagonistic to our profession, 

In an article entitled “Practice of the Law by Trust Companies,” in 
The New Jersey Law Journar, Vol. 35, page 136, being part of an 
address to the American Bankers’ Association by Mr. Marquis Eaton, 
of Chicago, Mr. [aton says: 

“At this point, while we are considering the right of the chent to 
the service of disinterested counsel, it seems proper to protest against the 
practice, which has found support in a few Trust Companies of com- 
manding power, of requiring all legal business in connection with their 
trusts to be carried on by their private counsel to the exclusion of counsel 
chosen by those who, under the terms of the trust, have the direct inter- 
est therem. 2...) Tt has been suspected that the practice has in some 
instances resulted in the favored counsel rendering service to his real 
chent, the Trust Company, for merely nominal fees in consideration ot 
the business of the involuntary chents thus acquired.” 

The Trust) Companies, he continues, have reached this position 
through “a failure to distinguish between branches of employment which 
any willing or conscientious agent has the right to solicit and accept, 
and other branches, the right to discharge which rests exclusively in 
special and technical education, coupled with a direct personal and sum- 
mary responsibility to the Court. With respect to all law business the 
lawyer's responsibility 1s as conclusive as that of the surgeon or physician 
in their own fields. The Trust Company has no more right to do a 
particular thing when the thing itself is correctly determined law business 
than it would have to preseribe for the sick or to compound a preseription, 
when those technical functions are properly assigned to the doctor and 
the druggist. Throughout this paper I have endeavored to apply the 
test “Is it law business? 2...) What the public has the right to insist 
upon is that no Trust Company or other corporation, directly or indirectly, 
put itself in the position of rendering legal service to any client, whether 
the chent im question be an individual or a corporate appointee of the 


Court. To illustrate, to serve as executor is not law business, but to draw 
awill 2... as law business and nothing else. For a lawyer to ad- 
vertise for the privilege of drawing an important legal document in the 
hope of securing additional business . 2. might properly result in 
his disbarment. .  .  . Advertising to draw wills, free of charge, 1s 
typical of the elass of so-called competition imposed by an occasional 
Trust Company upon the lawyers of the community. 2. . It can- 


"Address by Mr. Wilham M. Stillman, of the Plaintield Bar, before the New 
Jersey State Bar Association, June 18, 1921. 
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not be met as competition since lawyers may compete only with lawyers, 
and then only in accordance with certain wholesome professional stand- 
ards. It may, however, be fairly characterized 2... as a species 
of malpractice. . 2.) A ‘Trust Company should not assume that the 
presence of a lawyer or of many lawyers in the Trust Company organt- 
zation renders the Company eligible for the conduct of law business for 
chents. Zhe Trust Company lawyer is simply the Trust Company's 
lawyer... but no lawyer should risk depreciation of his profes- 
sional ideals by consenting to render decoy service for the luring of busi- 
ness to even his most important client. Let the Trust Company lawyer 
and all lawyers remember that the practice of law is not a trade, open to 
the community in general. 

“The principles governing the practice of law are well stated ie 
in the case of the Co-operative Law Company, N. Y. Ct. of Appeals, 
198. N. Y. 479.) It was there held that a general statute, authorizing 
stock corporations to be formed tor any lawful business, did not permit 
an incorporation to practice law; the practice of the law not being a 
business but a franchise, and a public service, inseparable from the imdi- 
vidual’s worth. The Court says: “The practice of law is not a business 
open to all, but a personal right limited to a few persons of good moral 
character, with special qualifications, ascertained and certified after a 
long course of study, both general and professional, and a thorough exam- 
ination by a State Board appointed for the purpose. The right to practice 
law is in the nature of a franchise from the State, conferred only for 
merit, . .  . earned by hard study and good conduct... . No one 
can practice law unless he has taken an oath of office, and has become 
an othcer of the Court, subject to its discipline, Hable to punishment for 
contempt in violating his duties as such, and to suspension and removal. 
. . . As these conditions cannot be performed by a corporation, it fol- 
lows that the practice of law is not a lawful business for a corporation 
to engage in. As it cannot practice directly, it cannot indirectly, by em- 
ployving corporate lawyers to practice for it, as that would be an evasion 
which the law will not tolerate.” 

Blackstone savs that “so early as the statute of 4 Henry IV, Chap. 
Rit was enacted that attorneys should be examined by the Judges, and 
me should be admitted but such as were virtuous and learned, and that 
many subsequent statutes have laid them under further obligations.” 

Many of us have spent our early days in college, law school and office, 
and trequently verge towards the thirties before we are fully in the swim. 
Besides our strenuous traming we have our code of professional ethies 
handed down to us from ancient days, which no good lawyer will 
transcend. We cannot advertise nor ask for business. It must come to 
us through earnest and suecessful practice. 

Many of the Trust Companies and Tithe Companies are opening 
realty departments, employing clerks not lawyers, where they prepare 
deeds, leases, mortgages and other legal documents. 

Mr. baton states in the above quoted article that to draw a will 1s 

legal act and is strictly Jaw business. So is it Jaw business to draw an 
important legal document like a deed or mortgage. 

In an advertisement sent out by one of our local companies mostly to 
women, one of its arguments is that their trust will never die, while 
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an individual's life may soon terminate. We should answer this by stat- 
ing the rule of our Court of Chancery, “that a trust can never die for 
want of a trustee, for the Court will always appoint.” 

It is fairly impossible for a single man or lawyer to stand up and fight 
these powerful mterests alone, 

If our profes ion is to be saved, we must look to our Bar Associa- 
tions for relief, not only to our State Association, but to each County Bar 
Association and especially to the local City Bar Associations, that are 
nearest in touch with conditions, 

Should a member of our Bar go wrong our local Bar Association 
erievance committee sends a complaint to the Attorney-General and the 
offending member is brought before the Bar of our Supreme Court and 
duly puntshed, and, therefore, | urge that our Bar Associations, and espe- 
Cl ily this Association, proceed as SOOM as May be to test the matter before 
the Jud ges of our Supreme Court. We can choose some strong and 
reputable concern which has been guilty in the past and who are now 
doing a “legal business,” and invoke the law of 1913, and apply for such 
other relief as the Court may think the Bar is entitled to. 1 say some 
large and reputable concern, for the decision must be made one of 1m- 
portance to act as a deterrent for the future. 

Another duty that we as officers of the Court owe to the public is to 
carefully scan the advertisements of these companies and also the poli- 
cies of guaranty and insurance issued in New Jersey Dy them, and see that 
no wrong statements are put forth or “gold bricks” or “sieves” offered 
by any corporation to the public in the hope of securing business. I call 
your attention at this pomt to a short editorial in THe New Jersey LAw 
JourNAL of I9gtt, Vol. 34, page 193. 

It is the duty and privilege of a powerful organization like this State 
Bar Association to protect the public, and any action that it may take 
would receive instant notice, while that of the individual lawyer would 
fail. 


ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS. 


In re Railroad Compantes.—\n the matter of rates charged by Rail- 
road Companies operated in New Jersey for the transportation of: sand, 
gravel and broken stone between stations in this State. On July 20th, 
1920, the Interstate Commerce Commission filed a report and order au- 
thorizing an increase of 4o% on the interstate freight rates in the eastern 
group of railroads, which includes all the railroads within the State of 
New Jersey. Subsequently the railroad companies notified the Board 
of their intention to apply said increase to intrastate rates in order that 
they might conform to the interstate rates allowed by the Interstate Com- 
merce Commission. ‘The Board called a conference with the carriers and 
representatives of shippers and shippers organizations upon the question 
whether it should authorize the increase proposed in the intrastate rates. 
hollowing the conference the Board, on August 18th, 1920, filed a mem- 
orandum in which particular reference was made to the increases proposed 
in the rates applying to shipments of sand, gravel and broken stone used 
in road building and repair. The opinion was expressed that the in- 
creased rates should not be applied to intrastate shipments of these ma- 
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terials for the purposes mentioned unless it more clearly appeared that this 
would be just and reasonable. “The Board, therefore, recommended that 
these increases should not apply without further hearing and_ stated: 
“If the carriers so desire the Board will fix an early date for further 
hearing as to these increases.” In lieu of accepting this recommendation 
the railroad companies proposed that the Board forthwith initiate an 
investigation with respect to the reasonableness of these rates, and 
agreed that in any case where the rates should be found by the Board 
to be unreasonable they would voluntarily make retroactively cflective 
from August 26, 1920, to January 1, 1921, such rates as the Board found 
to be reasonable. This stipulation was extended by agrecment subse- 
quently to February ist, tg2t, and, later, to June tst, 1g2t. 

On September 16th, rg20, the Board initiated a proceeding for the 
purpose of investigating whether the rates charged were reasonable. Hear 
ings were had. Contractors and shippers and others were heard. In its 
report, among other things, the Board said : 

“The question of the reasonableness of a rate has always been re- 
garded as complex and largely a business question. Many elements must 
be considered. The final test to be applied is that the reasonable worth 
of the service rendered is a maximum of the permissible rate, and a fair 
return on the value of the property is a minimum, Smyth v. Ames, 16g 
U.S. 466. In the present case the character of the territory served by 
the carrier, the extent and regularity of the service and the character 
of the business must be considered. The character of — the 
commodities transported, their weight, the space they occupy, 
the kind of equipment used, the service rendered, the value of the com- 
modity itself, and the damage or loss of injury liable in transportation, 
are all elements that must necessarily be considered in any determination 
seeking to ascertain the justness and reasonableness of a proposed rate. 
The average distance hauled and the service of loading and unloading 
are also elements.” After considering these elements the Board con- 
as 


“Prom all the testimony presented, it is our opinion that the imposi- 
tion of 40% upon the rates existing under General Order No. 28 would be 
excessive, discriminatory, unjust and unreasonable, as applied to these 
low grade commodities moving only short distances as is the fact within 
this State. The Board, therefore, finds that the rates charged by the 
railroads for shipments of sand, gravel and broken stone, between points 

the State of New Jersey, including the rate applying to shipments of 
ip rap stone complained of — . are unjust, unreasonable and un- 
duly discriminatory. We conclude that the imposition of 15% upon the 
rates existing and charged by the railroads prior to the increase authorized 
by the Interstate Commerce Commission in Ex Parte 74 would be just 
and reasonable.” Report dated May 25, 1g21. Mr. Henry Wolf Bikle 
rr Pennsylvania Railroad Co., West Jersey & Seashore Railroad Co., 
and Ratlroads in general in New Jersey. Mr. Charles I. Miller for Cen- 
tral Railroad Co. of New Jersey. Mr. Ee. HE. Burgess for Lehigh Valley 
Railroad Co. Mr. W. J. Larrabee for Delaware, Lackawanna & West- 
ern Railroad Co., and joint carriers. Mr. M. B. Pierce for rie Railroad 
Co. New Jersey & New York Railroad Co., New York, Susquehanna & 
\Western Katlroad Coo: also a number of the Committee of Counsel for 
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Carriers. Mr. W.1.. Kinter for Philadelphia & Reading Railway Co. and 
Atlantic City Railroad Co. Mr. Kenneth H. Lanning for the Tuckerton 
Railroad Co. Mr. 1. Lb. Shepard for the Raritan ‘River Railroad Co. 
Mr. I. W. Schmidt for a Committee of lh ag rs in the Sand and Gravel 
Industry. Mr. ©. J. AS for Bound Brook Stone Co., et als. Mr. [ed- 
mund Wilson for Jesse A. Howland, et als. Mr. M. L. Berry and Mr. F. 
R. Austin for Ocean © silts Board of Freeholders, et als. Mr. Wm. B. 
Mackay for John M. Kelly Contracting Co., et als Mr, Charles L.. Dal- 
rymple for Raritan River Sand Co. Mr. I. I. Reed for T. J. Wasser, 
State Highway I:neineer, on behalf of State Highway Department. 


Borough of Fair Haven v. Tintern Manor Water Co.—The Borough 
is supplied with water by the Tintern Manor Water Co., and had re- 
quested extension of mains for service and fire protection. As no action 
was taken, complaint was made. Upon a lengthy review of the situation 
certain extensions were ordered, and others on an assurance of certain 
revenues per annum being assured. Report dated May 26, 1921. Mr. 
Theodore D. Parsons for Borough of Fair Haven. Mr. Edmund Wilson 
for Tintern Manor Water Co. 


In re Vincentown Water Co—Application for increased rates (about 
20 per cent.). After a review the Board vranted the increase, effective 
July 1. Report dated May 26, 1921. Mr. Robert B. Eckman for Peti- 
tioner. Mr. George W. Elbert for Township of Southampton. 


In re Bridgeton & Millville Traction Co.—Application for imcrease 
of rates to 10 cents in the city of Bridgeton, and same per zone inter- 
urban; also increase in school tickets and freight rates. On a review of 
valuation, earnings and expenses, ete., the Board gave it as its opinion 
that the inerease named would not conduce to the best interests of the 
Company and would not increase the net income; but it allowed a rate 
of seven cents per zone in Bridgeton and certain urban lines, and eight 
cents south of Newport, and also increased school and freight rates. Re- 
port dated May 31, 1g2t. Mr. C. L. S. Tingley for Petitioner. Mr. 
A. Stanger and Mr. Hl. Fithian for Bridgeton Chamber of Commerce. 
Mr. ©. W. Hand for Commercial Township. 


In ve Jersey Central Traction Co.—Apphiecation for approval of re- 
moval of tracks on Carr Avenue, Keansburg. Application denied. The 
Co. was ordered to operate cars on the Carr Avenue line during the Sum- 
mer months. Report dated June, 1921. 


In re Cape May Illuminating Co.—Application for increased rates. 
Defects in the character of the service had been pointed out by the Board's 
inspector in tgig and tg20, and he made a special visit to the plant May 
1g, 1g21, stating the Co. had complied with previous recommendations 
of the Board. On a review of the value of the property, operating ex- 
penses, ete., the Board disapproved of the proposed schedule of rates, 
but accorded an increase. Report dated June 10, 1921.) Mr. C. L. S. 
Tingley for the Company. Mr. L. T. Stevens for Cape May City. Mr. 
Henry H. Ildredge for West Cape May. 


In re Medford Gas Co.-—Application for further increase of rates 
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from $1.40 per thousand cubic feet to $2.00 per thousand and a 25 cent 
monthly service charge to individual consumers. Matter reviewed and 
the Board disapproved of the proposed increase, but allowed $1.70 per 
thousand cubic feet. Report dated June 10, 1g2t. Mr. G. M. Hillman 
for Petitioner. 

The Jitney Question. 


Inve Carl A. Becker.—Application of a license granted to Becker to 
operate a jitney over a route in West Orange, Newark and Oranee, part 
or all of which is also that of a street railway line, consents being given 
by those municipalities. The Board said: 

“Such jurisdiction as the Board has over the matter of jituey regula- 
tion ts conterred by Chapter 149 of the Laws of tg21, which is an 
amendment to Section 15 of the Public Utility Act of igi. It pro- 
vides that the term ‘public utility’ shall, in’ addition to the utilities 
leseribed in the Public Utility Act of 1911, include every ‘auto bus, com- 
monly called jitney, the route of which in whole or in part parallels upon 
the same street the line of any street railway or traction railway. By 
amending Act also, a second paragraph is added to Section 15 of the 
Public Utility Act as follows: ‘2. Nothing herein contained shall extend 
the powers of the Board of Public Utility Commissioners to include any 
supervision and regulation of, or jurisdiction and control over, the 
operation of any auto bus, commonly called jitney, over its present route, 
under and in accordance with the consent of the municipal authoriiies 
theretor prior to March fifteenth, one thousand nine hundred 


venty-one, by the owner of such consent on said date, or under and 
rdance with the renewal of such consent granted to such owner as 
sud, tor turther operation by him, upon the expiration of the time 

limit set forth in such consent.’ 
suave of paragraph 2 clearly indicates that the Legislature 
tthe Board should have no jurisdiction or control over any 
vs licen nd operating over the route traversed by them on and 
prior to March 15, 1g2t, but that such jurisdiction and control should 
be had and exercised by the Board only as to jitneys and owners of 
Jitneys hheensed atter March 15th, to operate on routes on which a street 
railw line eNist One question here presented is whether or not the 
is over the case of a jitney heensed by the munict 
prior to March 5th, but transterred since that date 
Board is of the opinion that it has jurisdiction over 
| eof its judgment, however, upon such applica 
ive due consideration to what it considers the 
nd vith regard to the limitation or curtailment 
em ot transportation. The express exclusion from the 
leontrol of this Board of such jitneys as were in operation 
he 15 tf March, 1921, would seem to indicate that not only should 
ra to operate jitney be protected in the privilege 
anted them, but that the Legislature was satistied that 
i ventence and necessity required the number of jitneys that 
noon that date. We think it must be assumed, therefore, 
he Legislature was not in favor of the curtailment of the jitney 
transportation facilities as such facilities existed on March 15th, but 
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had in mind the regulation and control of any increase of it insofar as 
the increased number of jitneys occupied street railway routes and com- 
peted therewith. Our opinion in this respect is based upon not only the 
second paragraph of the Act of 1g2t, but also upon the previous history 
of jitney legislation in this State. That the Legislature regards the jit- 
ney system of transportation as a proper one and required to serve the pub- 
lic is apparent not only from the fact that it refused to curtail the amount 
of such transportation in the Act of tg21 as the same existed on March 
isth, but also from the fact that it has been enacting Jaws since 1916, 
the effect of which has been to give the jitney, which prior to the year 
1gi6 was without legislative recognition, the authority and sanction of 
the Jaw in the same manner as every other system of transportation. ‘The 
Act of 1916, Chapter 136 (PR. L. 283) defines the auto bus, known as the 
jitney, and prohinits operation of it in any city until the owners shall have 
obtained consent of the body having control of public streets therein, 
and until an insurance policy in the sum of $5,000 against loss from 
liability of the owner of such jitney or person ot Injuries occurring by rea- 
son of the use of such bus upon the public streets. It further provided 
for the filing monthly of statements of the gross receipts from the busi- 
ness of said jitney and the payment to the city treasurer of said city of 
5 per cent. of said gross receipts as a monthly franchise tax, and penalties 
were provided for the failure to comply therewith. In 1917 an Act was 
passed to regulate the operation of jitneys in fourth class cities. By Chap- 
ter Sy of the Laws of 1g20 the governing body of every municipality 1s 
given power to pass ordinances to license and regulate jitneys and their 
owners and fix the fees and prohibit the operation of jitneys unless such 
ordinatces are complied with, 

“The Legislature, therefore, has made the subject of jitney transpor- 
tation a matter of legislation at various times since the year 1916, and 
the legislation which it has enacted in regard thereto sanctions the jitney 
system and establishes it as a legislatively authorized method of trans- 
portation. Nowhere in any of such legislation is there discernible any 
intent to control the amount of jitney service except insofar as the power 
given to municipalities to license and regulate can be inferred to express 
such mitent 

“There are, therefore, in many cities of the State, two systems of 
street: transportation, the electric railway and the jitney, recognized by 
and enjoying the equal sanction of the law. Indeed, if either system can 
be said to be favored by the legislature, it would seem to be the jitney, 
because while the Legislature has placed all street railways under the 
jurisdiction of this Board, it has expressly refused to place jitneys licensed 
before March 15th of this year and operated over their April Oth routes, 
by linuting its power of regulation solely to such as should be licensed 
after March 15th. The Board is but an instrument of the Legislature 
and should endeavor to carry out the legislative intent as determinable 
from the legislative acts. The policy of the Board in applications pre- 
sented to it will be to approve all licenses or permits granted by the 
municipalities in renewal or substitution of all licenses or permits existing 
prior to March 5th, unless it can be affirmatively shown that conditions 
pertinent to the consideration of the necessary factors have so changed 
as to make either an increase or decrease in the number necessary. 
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ln othe present case, as already mieated, however, the paantingy of 

the applreation would aot add te the tactities exiting om the route om 
ronan Maareb ts. pet Mio Joseph Crawtord, who thas clare of 
the beets: and operation ot qituevs im the city ot Newark, testited 
that Tis opiate the exteencies of travel pustited a continmance of the 
mimnber ot qinevs am operation om Mare as, toast; he turthes testitied 
that the ettv oottrenals tad mnade a sutveyv ot the pitmey situation on tha 
route and had determined that the mumber ot pitnevs required by prurbolnc 
cotmvemtence was thirty tive \s above stated, thre approval ot the sub 
romashed tora this case will aot merease that mumber. Considerable 

het testimony was aitreduced both by the appleant and by the Publn 
vetvice Ratlway Coupons Considering allot the evidence and tava 
mind the legislative mitent as expressed by the enactments above reter 

red te, the Board as ot the oprmen that the appheation should be 


he Board takes this oceaston te state ats view wath resard to the 
hod of procedure a appheations tor the Board's: aetron on piney 


licenses there seems to be aoiusapprehensron on the part of same 
minttrerpal offictals as well as the pitneurs, as te whether the mitiatory step 
Should be made Dw appleation to this Board or by appleation to the mv 
\ Such purtsdretion as the Board has is conterred by Section 24, 

sot the Laws ot tart, the Net creating the Board Phins sen 

Vides “og. Noo priovilege or tranelise hereatter granted to any 


herem detined. by anv politieal sub-division of this State, 
Toapproved bw said Board, such approval to be given 


satd Board determimes that such privilege or tran 


we ssaryvoand proper tor the publte conventence and properly con 
. cerests, and the Board shall have power im so appro 
COnaiions as to cotstruction, equipment, mamtenancee, 


le converttence and interests may reason 

s apparent, theretere, that this Board has no jurisdic 
XNeept upon a privilege. tranchise or leense granted 
tsonlv atter such grant by the municipality that 


. betore the Board is whether or 
such priviege or tranehise is necessary or proper 
nee and properly conserves the public interest. 
is time deems it appropriate also to. state, for 

ts \ may have recetved municipal licenses but 

. tises approved by the Board, that such leenses 
1 that attempts to operate 

- ut applteation on the part of the holders of such 


: TUNE . ts Board are leg SA Report dated 
2 Mr. Geor Seymour. Ir. for Petitioner. Mr. 1. D. 


. AT. \ . ‘ - try ay Service erg lyaesy ( 


ale year y (), 


ae heaven : ] . Hlanley, 
. 2 , ec fee Anno licenses by the citv of Hoboken 
ready 125 jitneys oper- 
ion oon the ground 
ce : t n the trolley cars and in jitneys as 


2 zer service. and that the trequency of this tran: 
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portation ts as great ay neeessity requires and safety demands.” More 
pineys would “add to the imeonvemence of others who have to use the 
dtreets or cross the came.” Report dated June 14, 192! Mr. Willian 
J. Hanley for Petitioner Mr. tdmund W. Wakelee and Mr. 1. 1. H. 


Cuilmour for Publ Service Railway Co 


Where a broker was employed to procure a buyer who would pur 
chase at a price tised by and satisfactory to the owner, i cannot be con 
tended, in the broker’. saat jor commussion, that he was not employed to 
sell the property tor the amount which his employer agreed to accept for it. 

Stokes v. Wolf, Md. rie Ath. 566. 

Accidents which happen to an employe on lis way home from work, 
and not on the employer's premises, are not regarded, as a rule, as arising 
in the course of the employment. Bell's Case, Mass. 130 N. bh. 67 

The rule that the knowledge of a corporation’s agent 1 not the know! 
edge of a corporation, where he has a personal interest in the transaction, 
does not apply where the agent or agents having such knowledge have 
full authority to, and do, alone represent the corporation in such transac 
tion.—Citizens’ ‘Trust Co. v. Coppaye, Mo. 227 5. W. 1057 


Where husband and wife executed wills disposing of their property 
in accordance with a parol agreement theretofore entered into, and where 
wife in violation of such contract thereafter revoked her wall, a trust wall 
he impressed on her property in favor of the beneficiaries under wall.- 
Brown v. Johanson, Colo., 1gq Pac. 943. 


Where a landlord had assured his tenant, when notified the plastering 
was defective, that it was good for at least two years, the tenant was not 
hound to make the repairs and deduct the cost from the rent, but could 
continue to occupy the premises and can recover damages for injuries 
caused by the fall of the plaster. Plescia v. Le Koy, La., 86 So. 824 

On contest of a will for undue influence, and mental incapacity of 
testator, evidence that decedent was a man of strong will and fixed 
opinions, and that when he made up his mind on a subjcct he would not 
change it, ete., held admissable.—In re Richardson's Will, Iowa, 180 N 
\W. 630. 

Where a husband had no express authority from his wife, his assent 
to an arrangement whereby a broker obtained as purchaser a proposed 
corporation to take over property belonging to wife was not binding o1 
wife, who did not assent thereto.—Rusher v. Watt, N. Y. 186 N.Y. S. 
858. 


n 


An ordinance prohibiting after 10 p.m. dancing or dance music in @ 
room or hall within 25 feet of a residence held violative of the Fourteenth 
Amendment and Const. art. 1, § 1, being unreasonable and oppressive, 
and unduly and unwarrantably interfering with personal rights.—Ex 
Parte Hall, Cal. 195 Pac. 975. 
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MISCELLANY 


NEW JERSEY STATE BAR ASSO- 
CIATION. 


The New Jersey State Bar As- 
sociation held ats twenty-third an 
nual meeting at the Hotel Chelsea, 
Atlantic City, June 17 and 1&8 last. 
It met at 3 IP. M. of June 17 to 
transact the usual routine business, 
and in the evening came the ban 
quet. 

Qn the next day Hon. Alfred I 
Skinner, otf Newark, the retiring 
President. delivered the annual ad 
dress. in which he declared that the 
power of the Courts to declare a 
aw unconstitutional was one of the 
gravest dangers to democracy. The 


hal vA a — 

danger is vreater, he said, because 
itis subtle. Upon the Judges who 
have this power of control over a 
coordinate branch of the govern- 


ment rests the responsibility. for its 
proy linuits. Any 
reasonable doubt as to the invalidity 
in Act of the Legislature should 
resolved in its favor. No erit- 

r the wisdom or expediency 


tf levislative action should influ- 


U.S. Senator Frank B. Willis, of 
Ohio, successor im the Senate to 
President Harding. Ile pleaded tor 
a better understanding between the 
American Bench and Bar and the 
American public, as the latter seem 
ed to distrust. the leval profession 
when ait ought not to do so. He 
warned the lawyers that there were 
some dangerous tendencies m= law 
making. The special pleading of 
skilled lobbyists and propagandists 
should be guarded against. Tle took 
up the subject of mordinate extras 
agance in the expenditure of the 
people’s money which was another 
danger to the body politic. 

Mr. VTatt commented on the tact 
that not a single prosecution had 
been initiated by the State Society 
(so he had learned) agaist un 
ethical members of the Bar, where 
as in New York City its Bar Asso 
ciation in 1920 had before it &47 
complaints against lawyers. 

Another speaker was Rev. It. A. 
MeAlpin, Jr.. who lauded President 
Wilson, 

Mr. William M. Stillman, of 
Plaintield, made an address upon 
the impropriety of Trust and Title 
Companies practically — practising 
law. (This address 1s reproduced 
on a preceding page). 

Inx-Judge Frederick W. Gnichtel, 
of Trenton, for the Committee on 
ethics and Grievances made a re 


port, recommending that a larger 


committee membership be made so 
that in every county prompt ac 
tion may be taken against unethical 
lawyers. 

Justice Charles Black, for the 
Committee on education, advocated 
that a certain number of lawyer 
‘ach county serutinize the moral 
of candidates for admission 
to the Bar. 
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A congratulatory resolution was 
passed to be forwarded to) Elon. 
Bennet Van Syekel, of Trenton, on 
his attamment of his gist) birth 
day. 

The officers elected for the ensu 
ing year were: President, Harvey 
i. Carr, of Camden: airst) Viee 
President, Chauncey Gy. Parker, of 
Newark ; Vice-President, 
Maxinulian bo Rosenberg, of Jer- 
ey City; Third Vice-President, W. 
Holt Apyar, of Prenton: Sec retary, 
LeRoy \W looder, of Bridgeton; 
lreasurer, lewis Starr, of Camden 
and Woodbury. Directors were al 
o elected tor one, two and. three 


« 
. ere ond 


year terms, viz., tor one year, Louis 
Hood, Landley M. Garrison and 
William DB. Gourley; fortwo years, 
ledwin de.) Marshall, Edward W. 
Hicks and Nelson Y. Dungan; for 
three years, Thomas Gs. Tuso, Aus- 
tin HE. Swackhamer and Wilham 
A. Barkalow. 


SPECIAL LEGISLATIVE SESSION. 


Qn June 7 the State Senate was 
called together in special session to 
act upon a number of nominations 
he submitted. It unanimously con- 
firmed all his appointments, one of 
the most important of which was 
that of Captain Herbert Norman 
Schwarzkopf, of Newark, as super- 
infendent of the new State Constab- 
ulary, for a five-vear term at $5,000 
a year. He will have the rank of 
Mayor. 

The new foree will be organized 
immediately after July 1, the begin- 
ning of the State’s fiseal year, when 
a $200,000 appropriation will be 
available. The constabulary wall 
consist of two troops. The prinet- 
pal argument before the Legislature 
for the creation of the constabulary 
was the use it would be in the pro- 
tection of rural communities against 
crimes of violence. 


DEAN WEST’S PROGRAM. 


Princeton University has a 
Princeton Graduate College, and 
Dean Andrew Fleming West has 
just laid down a list of subjects in 
which a cultured man should be 
versed. Plis remarks on the subject 
are worthy of general attention, be- 
cause they embody much practical 
common sense. Tle said: 

“The condition of our education 
has become confused, and, in some 
respects, almost chaotic, and the 
confusion has been increased by the 
war. ‘The trouble at present is not 
so much that our standards are 
wrong, as that there are no stand- 
ards in any proper sense of the 
term 

“T leave out here the whole ques- 
tion of our elementary schools, 
grave as their present situation is. 
Here our national illiteracy shows 
at its worst. And there is hope now 
that the public can be roused to de- 
mand their improvement. 

“But take up the secondary edu- 
cation in our schools and the high- 
er education in our colleges. What 
is needed is not loose miscellanies 
of studies, but a rigorous simplifica- 
tion which shall base all general 
education on the few fundamental 
things of universal value for the 
whole subsequent life of the stu- 
dent, whatever his occupation 1s to 
be. 

“In my judgment, the = studies 
needed for a general all-round edu- 
cation of the best type in our sec- 
ondary schools and colleges are: 

“Tirst, the studies relating to na- 
ture. I mean the fundamental, in- 
troductory studies. These are math- 
ematics and the elements of physics, 
chemistry and biology, and all other 
sciences which are combinations or 
derivatives of these 

“Second, the studies relating to 
collective mankind. Here the foun- 
dation study ts history, especially 
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our American history and the his- 
tory of the origins of civilized de 
mocracy and justice in Greece and 
Rome. 

“Third, the studies relative to 
man individually. These are pri 
marily just two, language and liter- 
ature. This means our own lan- 
guage, english, to be well mastered 
as an instrument of thought. And 
for those who want the best mastery 
of English, it also means and must 
mean the classics, both Greek and 
Latin, but at least Latin. 

“Then one modern language, pre- 
ferably French, should be mastered. 
Add to these the elements of phi- 
losophy to organize all his know!l- 
edge, and you have a tinely educated 


mT) 
aiachal 


“such a course as is here pro- 
posed would cost less than the 
wasteful profusion of a loose a la 
arte elective system, which is really 
no svstem at all, but merely a shaky, 
unstable, shifting adjustment.” 


WOMEN HEADING GRAND JURIES 


the Editor of the Journal 


] te Ed thre 
“Ik Cn page Igo ot the June 
Issue of your invaluable publication 
l read that Mrs. Laura White, wife 
lve John J. White, is the first 
woman ever selected to head a 
grand jurv in this State. she being 
chos \] oth as forewoman 
\tiantic { ounty (grand Jury. 
his statement is incorrect for 
reason that on April r9th last 
M Chew. wife of William 
ll-known newspaper 
ted by Judge Black 
erved as forewoman of the 
r r fury impaneled in the 
salem Over and Terminer lor 
ee] that the honor 
being the first woman to head a 
grand jury in this State is held by 
Fagg We 
f kY Burt WARE. 
Salem, N. J.. June 17 
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SOME STATE NOTES. 


Supreme Court Justice Charles 
W. Parker, of Jersey City, has be- 
come a permanent resident of Mor- 
ristown, having purchased the for- 
mer Hitchcock estate from John V. 
Bacot. Phe place is situated im 
Macculoch avenue and comprises 
about four acres, with a residence 
of eighteen rooms and six baths, a 
stable and garage. Justice Parker 
is in Maine on his vacation until 
about September 6. 

Justices Swayze, WKalisch and 
Black are spending their vacations 
in europe. Other Justices are sum- 
mering in this State, viz., Clef Jus- 
tice Gummere at Pot Tleasant, 
Justice Katzenbach oat) Spring 
Lake, Justice Bergen at his home at 
Somerville, Justice “Prenchard at 
his home at Trenton (but wall be ab- 
sent in August), and Justice Min- 
turn at Hoboken (except in) Au- 
gust). 

Mr. Justice Pitney ef the U. S. 
Supreme Court is in urope on his 
vacation. 

Justice Minturn was present at 
the unveiling of a memorial tablet 
at the State Firemen’s Hlome at 
Boonton on June 26th and made a 
brief address. Sacrifice for others 
is as old as civilization, he said, 
and firemen first of all men are 
required to sacrifice themselves for 
their fellows. “Touching upon the 
peace of the future, he said: “War 
will not stop till the churches do 
more than preach and until Sunday 
schools teach more than an abstract 
doctrine. Until men and women get 
together in every quarter of the 
globe as a unit for peace, so long 
will there be war.” 

Iex-Governor John W. Griggs, of 
Paterson, has retired from the firm 
of Griggs & Harding, but his son, 
Mr. John L. Griggs, remains in the 
firm. 
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N. J. BAR ADMISSIONS, JUNE 
TERM, 1921. 


The following were admitted as 
attorneys by the Supreme Court of 
this State at the June Term, 1920: 


CAMDEN. 


Zossle, Walter Louis, 317 Mar- 
ket St. 

Dawson, 
St. 

Hibbs, leldred [., 517 lrederal St. 


James ‘| 


., 428 Market 


IOLIZABETIL. 


decker, Harold Ikedward, 1160 I. 
Jersey St. 

Johnson, Harrison B., 280 N. 
Broad St. 
Stem, 

Ave. 


Isidor J., 1047 Tlizabeth 


Jersey Crry. 


larley, James J., 184 Kensington 
Ave. 

Halprin, Isador, 11g Hutton St. 

Sulliven, John J., Mont. and 
Wash. Sts. 


NEWARK. 
Cohen, louis, 105 Baldwin St. 
Dalrymple, Charles [., 790 Broad 


St. 
Kemias, Mdward, 425 So. 14th St. 


Gersten, Harry, 1209 Ordway 
Bide. 

Girosman, Charles M., 776 Broad 
St. 


George, Lather, 116 Market St. 
Ieraser, RKobert A... 248 Clifton 


Ave. 

Frauzblan, Nathaniel Wayne, 
Kinney Bldg. 

Pennitch, Pereival, 287 Avon 
Ave. 


Riker, Irving, 164 Market St. 
Rinsky, Harry, 656 So. roth St. 
Snyder, . essex Bld 


Jessie Le, vy. 


Yanch, John H., i, 780 Broad 
St. 





to 
vi 
Ww 


PASSAIC. 


Pasternack, Irving 1., 42 Second 
St. 

Rosenthal, J. 
saic St. 


Robert, 120 Pas- 


ILSEW ERE. 


gach, Nicholas, 207 Clinton Ave., 


West) Hoboken. 
Coggins, John i 253 Iceland 
Ave., Plainfield. 


Dolan, Lewis P., Ogdensburg. 

Doughty, Thomas S., 21 Pros- 
pect St., Ridgewood. 

Dunean, Harry L.. Wilsey Bldg., 
Ridgewood 

erster, Samuel S., 164 Main St., 
Rahway. 


laitzMaurice, Richard te, 252 
Main St., Orange. 
lreeman, Foster W., Jr., 563 E. 


26th St., Paterson. 

Geraghty, John J., 412 American 
Mech. Bldg., Trenton. 
Gallson, William 

Broadway, New York City. 
Goldman, Gershion George, 
State St., Perth Amboy. 
Grodberg, Irving D., 7&8 West 
3ist St., Bayonne. 
Haskard, Frances, Scotch Plains. 
Hurwitz, Major J., g9 Bergenline 
Ave., Union Hill. 
kiecler, Geo. B., 2 
New York City. 
Mann, Otto P., Beverly. 
Melniker, Wilham, 473 
way, Bayonne. 
Meldos, Alfred W.. 55 John St., 
New York City. 
Meslar, Orville V., Savings Bank 
Bldg. 21 South St.. Morristown 
Phillips, Charles M., Bellevue 
Ave., Hammonton. 
Queen, Robert, 1 
Atlantic City. 
Sacher, Edward, 722 East Sev- 
enth St... Plaintield. 
Tumen, Jonas, 15 Broad St.. New 


York City. 


( 1COTLE, 26 


131 


Rector St., 


) 
Broad- 


724 Arctic Ave., 


/ 
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Vaughan, George R., 35 High St., 
Newton. 

Wilhelm, Viola [., 525 Main St., 
Kast Orange. 

Zerman, H. David, 341 Bergenline 
Ave., Town of Union. 


The following were also admit 
ted as counselors at the same Term: 


CAMDEN. 
Liberman, Lewis, 307 Market St. 


Purnell, George, 104 Market St. 
Shay, Samuel M., 207 Market St. 
Jersey Ciry. 
Broadhurst, Charles W.. 243 
Washington St. 
Selser, John te., 243 Washington 
St. 


a’ 


NEWARK 
Cooper. Alfred W.,. 786) Broad 
St 


Casale, Vineent J|.. 98 Bloomfield 


Dultz., Herman [.. 790 Broad St 
Del Nagro, Navier, 164 Market 


St. 
( t Selin \ Prudential 
Bldg 
Kanter, Charles. 747 Broad St. 
[oa Vecchia, Nicholas, (jl Mar 
Mang lames, &10 Broad S 
Nort nV allace MI .& | linton St. 
Palmer, John Was 7QO Broad St 
Steinhardt, Joseph H., 501 Es- 
Bidg 
( } hye a. Fy =()2 Broad 
ead, Willias [.. Jr. 14 
VES 
\bramson, Charles H., 473 
Broad Bayonne 


the le ‘ ’ ‘ ic 
Brennan, Daniel f., 230 Main 


Blum, Abe J., 208 Broad St., 


Brugler, G. Earl, 2nd Nat. Bk. 
Blde., Hoboken. 

Giaudielle, Joseph EL. Lyric Bldg., 
Hackensack. 

Ciriffin, Edward, Bergotf Bldg., 
Bavonne, 

Hann, Floyd J.. 39 Summit Ave., 
Phillipsburg. 

Hart, Victor A ‘ 
Blde., Plackensack,. 

Hlivemson, TL. S., 60 Broad St., 
Ked Bank. 

Koven, L. George, 143 > Summit 
\ve., West) ElLoboken. 

Levenson, Abe D., 51 Newark 
Ms. Hlobolken. 

lyons, C. Raymond, Nat. Bk. of 
N. J. Bldg., New Brunswick. 

Matlack, Isaiah, Asbury Park 
Trost Blde., Asbury Park. 

Richenaker, George HL, 165 Main 
bs) oe eat kensack, 

Snuth, Lyman M., Dover. 

Spair, Damiel A.) Am. Mechan. 
Bide. “Prenton. 

Sutton, George A. WK, 10 Ames 
\ve., Rutherford. 

Schloeder, Nicholas Me 612 Ber 
eenline Ave.. West New York. 

Siracusa, Anthony J., 2608 At 
lantic Ave. Atlant City. 

Vandewater, William ©., rst Nat. 
Bank Blde., Princeton. 


Mebkadden 


THE CAPE MAY ROAD CASES. 


number of the defendants in 
the (ape May COUNLY road cases 
pleaded non vult, and on June rath 
least were sentenced Iny Justice 


“T would be quite willing,” de 
clared qu tice lack, “aif it could be 
done to stop what has — been 
done im this county and start things 
anew. | take no pleasure in having 
hefore me men who have been der 
elict in their duty. The statute 
provide that act uch as those to 
which they have pleaded non vult 
are a misdemeanor, punishable by 
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a fine not exceeding $1,000 and im- 
prisonment for any time not exceed- 
ing three years, or both. | have 
taken imto consideration the pleas 
for these men and have decided on 
these sentences.” 

Ile then sentenced Charles Yorke 
to pay a fine of S100, Henry S. 
Rutherford to a fine of $500, and 
James [tustace to a fine of $500, 
and they were remanded to the 
county jail uniil the fines were paid. 
ln another case sentence was de- 
ferred, One of the county freehold- 
ers sentenced as above was nearly 


SO vears of age. 


A FINE TRIAL JUDGE. 


When the Supreme Court, in an 
opinion filed a few days ago, refer 
red to Judge Peter bk. Daly of the 


ee 


Middlesex Common Pleas, as “a 


brilliant trial judge,” it did no more 


than justice to a jurist who in ten 
vears of service in the County Court 
has never been reversed im a erim 
inal case. ‘This is an extraordinary 
record and it is doubtful if at has 
ever been equaled. It includes not 
mlyv cases tried in Judge Daly's own 
(Court but also those in other coun- 
ties to which he has been assigned. 
Newark Sunday Call. 


HUMOR OF THE LAW. 


An attorney was examining a wit- 
ness concerning the character of the 
dead man connected with the case, 

nd the witness said: 

“THe was aman without blame, 
heloved and respected by all, pure 
mm all his thoughts, and 

“Tlow did you Jearn all that?” 
interrupted the judge. 

“TL read it on his tombstone,” the 
WIthess rephed. Central Law 
lournal. 


t 
wn 
an 


OBITUARIES. 


RICHEY. 

Mr. Isaac IF. Richey, of ‘Trenton, 
died on June 23rd Jast, in| New 
York City, where he had gone for 
treatment, 

Mr. Richey was the son of the 
late Tlon. Augustus G. Richey and 
Anna Gi. (barlee) Richey, of “Vren- 
ton, and was born at Asbury, War- 
ren county, New Jersey, on May 

S51. Elis parents removed to 
renion in 1856. Tle was educated 
at the old Trenton Academy, the 
Lawrenceville School and the ttlar- 
vard Law School, read law with the 
firm of Kichey & Iemery, and was 
admitted to the New Jersey Bar at 
the June Term, 1875. He became 
a counsclor-at-law im November, 
878. At that time John R. [emery 
(afterward Vice-Chancellor) had 
withdrawn from the law firm of 
Richey & emery, which was. re- 
organized under the name of A. G. 
Richey “ Son. This firm practiced 
mall tie Courts of the State and 
had 2: tensive practice. 

Upon the death of his father, in 
January, ISQ4, Isaac I. succeeded 
to many important financial posi- 
tions. Tle was affiliated with a num- 
ber of the prominent banking in- 
stitutions of the city and served as 
President of the Board of Man- 
avers of the Trenton Saving Fund 
Society, the lForst-Richey Building 
Company, the lenterprise land 
Company and the Board of Trus- 
tees of the Prospect Street Pres- 
byterian Church. Of this church 
Mr. Richey was a charter member. 
He was Vice-President of the Del- 
aware and Bound Brook Railroad 
Company and of the ‘East Trenton 
Railroad Company. He was a 
former President of the Keystone 
Coal Company, a former director of 
the Collingswood Land Company 
and the Welsbach Light Company 


3: 
| 
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In many institutions Mr. Richey 
served as director, those he was last 
assocrited with being the Keystone 
Coal Company, the Mechantes Na 
tional Bank, the Standard lire In- 
surance Company, the Mercer Hos- 
pital and Peale, Peacock & WKerr, 
Ine 

Upon the death of his father, Mr. 
Richey also became local counsel 
for the Philadelphia and Reading 
Railway Company, and served in 
this capacity until recently, when 
Wl health compelled him to abandon 
some of his practice. 

Mr. Richey was interested in 
church activities and was at one 
time Manager of the American Sun- 
lav School Union. He was one of 
the trustees of the Young Men's 
Christian Association and served as 
a member of the New Jersey State 
Board of Conservation and Devel- 
opment He always remained a 
bachelor, and as) survived by his 
one sister, the wite of Elon. Charles 
‘mer Mavor of Plain- 
several nieces and 


, 
I 
piCida, tiita i\ 


Mir. FREDERICK PRoU1 


Mr. Freder Prout, of Ber- 
nardsville. N. |.. died in All Souls’ 
tH ~ Mi crv‘ 1) iy 1] 
! =? ppen- 

\] ‘ ~ 45 irs of ave 
al tay She Mesa tees 

; he yruycit ‘Term, 
“C) l ( f hree vears 
: 

eT It SQ7 the rried Mrs. 
Cor « ) (dy e. Ele 
' ‘ } 2 aan 

f ~ 1 Howe ones, of 
" er h Mr. Wil 

! nder the firm name of 
I’r Ir with offices it SOO 
Mr et. Newar loater he 
Prow keener, Some year 
vy he author of Prout’ 

| barr In 1912 he served 
me ib r go! the on | bly from 


cause of il health, he retired from 
active law practice and devoted him- 
self to specializing in building and 
loan work. About two years ago 
he suffered from: influenza and the 
condition of his health made it 
necessary for him to give up hits 
residence mm Newark and move to 
Bernardsville, where he purchased 
the residence im which his” family 
After moving there he 
organized the Bernardsville Build 
ing and Loan Association and was 
Its counsel. 

Besides his wite, Mr. Prout) ts 
survived by four children. 


resides. 


Mr. GkorGe J. JArGER 

Deputy Commissioner George J. 
Jaeger, of the Workmen's Compen- 
sation Bureau ot this State, died 
June reth last at lis home, 22 Oak- 
view avenue, Maplewood. \bout 
ten day previous he was. stricken 
with angina pector 
his death. 

Mr. Jaeger was born in] Newark 
forty-eight years ago. Until cleven 
years ago he resided im the Vails- 
bury section. tle then moved to 
Maplewood with his family. When 
a youth he became employed in the 
law offices of the late Governor |. 
Franklin lort. At the June ‘Term 
r8o6, he was admutted to the New 
Jersey Bar, and became counselor 


three vears later. 


which caused 


lor several year 
he was associated with the late Gaoy 
ernor Fort in law practice. In 1g1o 
(sovernor lort appomted Mr. Jaeg 
er a factory inspector, and when 
the Workmen's Compensation Bu 
reau was formed he became a Ref 
eree, and, later, a Deputy Commis 
loner, 

Besides his widow he ts survived 
by four daughters, the Misses Dor- 
othy, Ruth, Katherine and Mirian 
a brother, Albert Ff. Jaeger, 
of South Orange ‘Township, and a 
sister, Mrs. Harry Pring, of Or 


Aanve 


Jaeger: 











